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PARTIES

This contract is by and between the North Dakota State Water Commission (the
“Commission”), and the West River Water District (the “User”).

INTRODUCTION

2.1  The North Dakota Legislative Assembly of 1991 (1991 N.D. Sess. Laws
ch 704, §1 through §5; codified at N.D.C.C. § 61-24.6), provided that the
Commission was to develop a pipeline transmission and delivery system to
deliver water supplies from the Missouri River and other sources to areas and
localities in northwestern North Dakota for multiple purposes, including
domestic, rural water districts, and municipal users. This water pipeline and
delivery system is known as the Northwest Area Water Supply Project.

2.2  Asof July 1994, the Commission has developed the prefinal design for the
Northwest Area Water Supply Project. Forty-one communities and nine rural
water associations in northwestern North Dakota have signed agreements of intent
with the Commission for the purpose of inclusion in the design of the project.

2.3 The Commission, pursuant to N.D.C.C. ch. 61-02 and N.D.C.C. § 61-24.6,
may enter into water service contracts for the delivery and distribution of water,
and for the collection of rates, charges, and revenues from such delivery of water.

2.4  The User enters into this water service contract, pursuant to the laws of the
State of North Dakota, for a water supply from the Northwest Area Water Supply
Project for use by the User. The User will make payment to the Commission at
the rates and pursuant to the terms and conditions set forth in this contract for this
water service. The user has authority to enter into this agreement pursuant to its
home rule charter and implementing ordinance.

NOW THEREFORE, in consideration of the mutual covenants contained in this contract,
it is mutually agreed by and between the parties to this contract as follows:

3.

DEFINITIONS

3.1  "Additional water" means water purchased by the User in addition to its
minimum annual water purchase.

3.2 "Capital costs" means all costs incurred by the Commission which are
properly chargeable, in accordance with generally accepted accounting practices,
to the construction of and the furnishing of equipment for the Project, including
the costs of surveys, engineering studies, exploratory work, designs, preparation
of construction plans and specifications, acquisitions, acquisition of lands,
easements and rights-of-way, relocation work, costs of issuance and financing in
connection with any bonds issued to finance the project, and essential legal,



administrative and financial work in connection therewith. Not included in capital
costs are engineering costs incurred to date in connection with the Project.

3.3  "Estimated water rate for OM&R" means the estimated rate per each one
thousand (1,000) gallons of water for the operation and maintenance of the
Project and for the accumulation and maintenance of a reserve fund for
replacement purposes. This rate is determined by dividing total costs the
Commission estimates it will incur during a year for operation, maintenance, and
replacement by the total number of one thousand gallon units of water which the
Commission estimates it will sell to water user entities during the same year, plus
an amount as determined in section 7.4.2.

3.4  "Maximum flow rate” means the maximum number of gallons of water
which may be delivered through the Project by the Commission to a water user
entity during any one minute time period.

3.5 "Minimum annual water purchase" means the minimum percentage of
total annual water usage, which a water user entity agrees to purchase and pay for
during a year. The minimum percentage for which an agreement will be offered to
a User is fifty-one percent (51%).

3.6 "Operation, maintenance, and replacement costs, hereafter sometimes
referred to as OM&R costs means all operation costs incurred by the
Commission, including all energy costs incurred by the Commission for pumping
water through the Project, for the treatment of water, for the maintenance and
administration of the Project, and for any amounts that the Commission
determines are necessary to establish reserve funds to meet anticipated
replacement costs and extraordinary maintenance of Project works as determined
in section 7.4.2.

3.7  "Project" means the water supply and distribution system shown on the
map marked "Exhibit 1" which is attached hereto and incorporated by reference
into this contract.

3.8  "Qualifying water supply facilities" means water supply facilities
determined by the Commission to qualify for a credit against the User's payments
for water and capital costs. Qualifying water supply facilities shall include such
things as surface water reservoirs, wells, raw water pumps, water transmission
pipelines from the source to the distribution system, water treatment plants, and
pipelines and controls necessary to connect the User's system to the delivery point
for Project water.

3.9  "Unallocated capacity" means the capacity of the pipeline which is not
allocated nor contractually committed to individual water user entities by virtue of
water service contracts.



3.10 "Water rate for capital costs" means the rate per each 1,000 gallons of
water to be paid by water user entities for capital costs of the Project.

3.11 "Water usage" means all water used by a User except for

(a) non-potable water and (b) surface water, well water, or aquifer water, which
surface water, well water, or aquifer water is not distributed through the same
system as is water purchased under this contract.

3.12 "Water user entities" means those persons, municipalities, rural water
cooperatives, corporations, and other entities which have entered into and
executed water service contracts with the Commission for the purchase of water
from the Project.

3.13 "Water system" means a discrete assemblage of intakes, treatment
facilities, transmission pipelines, storage facilities, and related items. The
Northwest Area Water Supply Project is proposed to have three "water systems,"
the East system, West system, and Parshall system, each separate from the others.

3.14 "Year" means the period from January 1 through December 31, both dates
inclusive.

TERM OF CONTRACT
4.1 Effective Date.

This contract shall remain in effect for forty (40) years after the date of the first
water delivery to the User, unless terminated sooner by mutual agreement of the
parties.

4.2  Renewal.

Under terms and conditions mutually agreeable to the parties to this contract,
renewals of this contract may be made for successive periods not to exceed forty
(40) years each.

TERMINATION

5.1 Termination by not Constructing.

If any segment of the Project is not constructed for whatever reason, even though
authorized, thereby preventing delivery of water to the User, the Commission
and the User shall be relieved of all obligations under this contract.



5.2 Termination by Change of Circumstances.

The Commission may terminate this contract effective upon delivery of written
notice to the User, or at such later date as may be established by the Commission,
under any of the following conditions:

5.2.1 If Commission funding from federal, state, or other sources is not
obtained and continued at levels sufficient to allow for water delivery to
the User pursuant to this contract. The contract may be modified to
accommodate a reduction in funds by mutual consent of the User and the
Commission.

5.2.2 1If federal or state regulations or guidelines are modified, changed,
or interpreted in such a way that the water delivery is no longer allowable
nor appropriate for purchase under this contract or is no longer eligible for
funding proposed by this contract.

5.2.3 If any license or certificate required by law or regulation to be held
by the User to participate in this contract is for any reason denied,
revoked, or not renewed.

Any such termination of this contract shall be without prejudice to any obligations
or liabilities of either party already accrued prior to such termination.

5.3 Termination by Mutual Consent.

This contract may be terminated by mutual consent of both parties, in writing.
5.4 __ Termination for Default.

The Commission, by written notice of default (including breach of contract) to the
User, may terminate the whole or any part of this agreement:

5.4.1 If the User fails to make payment as called for by this contract
within the time specified herein or any extension thereof; or

5.4.2 If the User fails to perform any of the other provisions of this
contract, or so fails to pursue a provision of this contract as to endanger
performance of this contract in accordance with its terms, and after receipt
of written notice from the Commission fails to correct such failures within
ten days or such longer period as the Commission may authorize.

The rights and remedies of the Commission provided in the above clause
related to defaults (including breach of contract) by the User shall not be
exclusive and are in addition to any other rights and remedies provided by
law or under this contract.



6.

WATER SERVICE: DELIVERY OF WATER

The Commission and the User agree that water will be delivered to the User in
accordance with the following terms and provisions:

6.1 Quality of Water.

All water delivered to the User pursuant to this contract, or any renewal,
extension, or modification thereof, shall be potable treated water which meets
applicable water quality standards of the North Dakota Department of Health.

6.2 Quantity of Water and Flow Rate

6.2.1 Minimum annual water purchase. The User and the City of

Burlington hereby agrees to a minimum annual water purchase and

payment for not less than 119,500 gallons per day during the entire
term of this contract. The minimum payment will be charged with an_

. equal split between the User and the City of Burlington, unless otherwise
e agreed to by both the User and the City of Burlington and provided in
writing to the Commission.

6.2.2 Maximum flow rate. The maximum flow rate to be provided by the
Commission to the Burlington-West River turnout shall not exceed 407
gallons per minute.

6.3 Point of Delivery.

The Commission will furnish water to the User at the metering point of the

NAWS-Burlington-West River turnout, NE1/4 of S13, T155N, R84W near

intersection of Ward County 10 and 76" Street NW, hereafter refened 10 as
the point of delivery.

6.4  Additional Water
To the extent allowed by its other contractual obligations, and subject to the

limitations stated hereafter, the Commission may, at its sole discretion, deliver to
the User any additional water which the User desires to purchase.



6.5 Water Shortages.

6.5.1 No liability for shortages. No liability shall accrue, and the User
agrees to indemnify and hold harmless, the Commission, or any of its
officers, agents, or employees for any damage or inconvenience, direct or
indirect, arising from any water shortages or other interruptions in water
deliveries, whether or not attributable to the Commission’s negligence or
any other cause. The User’s duties under this contract shall not be reduced
or altered by reason of such shortages or interruptions.

6.5.2 Proportional sharing of water shortage.

The Commission shall have the right during times of water shortage from
any cause to allocate and distribute the available water supply to water
user entities on the affected water system on a proportionate basis with
respect to the proportion that the annual water purchase of each water user
entity for the prior calendar year bears to the total annual water purchase
of all water service entities on the affected water system for the prior
calendar year.

6.6 Curtailment of Delivery for Maintenance Purposes.

The Commission may temporarily discontinue or reduce the amount of water to
be furnished to the User for the purpose of maintaining, repairing, replacing,
investigating, or inspecting any of the facilities and works necessary for the
furnishing of water to the User. To the extent possible, the Commission will give
to the User reasonable notice in advance of any such temporary discontinuance or
reduction. No advance notice will be required to be given in the case of an
emergency. In no event shall any liability accrue against the Commission or any
of its officers, agents, or employees for any damage or inconvenience, direct or
indirect, arising from such temporary discontinuance or reduction for maintenance
and repair purposes.

6.7 Measurement of Water.

The Commission shall furnish, install, operate, and maintain, at its own expense,
at the point of delivery, the necessary metering equipment, including a meter
house or pit, and required devices of standard type for properly measuring the
quantity of water delivered to the User. The Commission shall calibrate the
metering equipment at least every other year unless the User is otherwise notified
in writing.



6.7.1 Access.

The Commission and the User shall have access to the metering
equipment belonging to the Commission or the User at all reasonable
times for the purpose of verifying readings of both project water deliveries
and total water usage. Access includes all reasonable means of access
including any necessary easement. In addition, the Commission will have
the same access to the point of delivery to the User's distribution system.

6.7.2 Dispute over measurement of water.

If the User believes the measurement of water delivered to the User to be
in error the Commission will cause the meter to be calibrated. The User
shall pay for the cost of the calibration. However, if the meter is found to
over register by more than two percent (2%) of the correct volume, the
User's payment for the cost of calibration will be refunded to the User.

6.7.3 Claim of error after a payment is delinquent.

A claim of error presented after a payment has become delinquent shall
not prevent discontinuance of service or civil action as provided in this
contract. The User agrees to continue to make payments for water service
after a claim of error has been presented, however, it may do so under
protest, and such payments will not prejudice the User's claim of error.

6.7.4 Correction of meter readings.

If the calibration of any meter establishes that the previous readings of
such meter over-sregistered by more than two percent (2%) the correct
volume of water delivered to the User, the meter readings for that meter
shall be corrected to the beginning of the year current to the calibration by
the percentage of inaccuracy found in such tests. The amount of any
overpayment by the User because the meter over-registered the amount of
water delivered to the User, for the period of time for which the correction
is applied, shall be applied first to any delinquent payments for water
service, and any remaining amounts shall, at the option of the User, be
refunded to the User or credited upon future payments for water service by
the User in the ensuing years.

6.7.5 Failure of meter.

If any meter fails to register for any period, the amount of water delivered
during such period shall be deemed to be the amount of water delivered in
the corresponding period immediately prior to the failure, unless the
Commission and the User shall agree upon a different amount.



6.8 Responsibility for Distribution and Use of Water.

The User shall be responsible for the control, distribution, and use of all water
delivered to the User by the Commission under this contract, beyond the point of
delivery, and all services, maintenance, and repair of the User's distribution
system.

The User shall hold the Commission, its officers, agents, employees and
successors, and assigns harmless from every claim for damages to persons or
property, direct or indirect, and of whatever nature, arising out of or in any
manner connected with the control, distribution, and use of water delivered under
this contract, and the operation, maintenance, and replacement of the User's
distribution system. The User's distribution system includes all works extending
from the point of delivery of water to the User.

WATER SERVICE: WATER RATES AND PAYMENT FOR WATER
SERVICE

The User agrees to make payments for water service in accordance with the
following terms and conditions:

7.1 Notice of First Delivery of Water and Beginning of Water Service
Payments.

Ninety (90) days prior to completion of the Project to the point of delivery to the
User, the Commission shall notify the User, in writing, by certified mail, the date
when water will be first available to the User. The User will make payment for
water service, in accordance with the terms of this contract, beginning at the
expiration of the ninety (90) day notice, or beginning at such time when water is
available to the User, whichever is later in time.

7.2 Payment for Water Service.

The User's water service payment for each month shall equal the sum of the
following:

7.2.1 The User's proportionate share of the OM&R costs; plus
7.2.2 The User's payment for capital costs.

7.3 Minimum Annual Water Purchase: Minimum Payment for Water.

The User will make payment for the minimum annual water purchase specified in
this contract in accordance with the rates and terms for payment of water
specified in this contract, regardless of whether or not the User actually takes
delivery on a lesser amount.

10



7.4 Payment for Operation and Maintenance.

The User will make monthly payments to the Commission for its share of the
OM&R costs for the Project. The payment will be determined by the Commission
and based upon actual and forecasted OM&R costs and may be adjusted annually.
The amount of the monthly payment will be determined as follows:

7.4.1 OM&R budget

Prior to December 1 of each year, the Commission shall establish and
adopt a budget for OM&R for the Project for the next ensuing year. The
Commission will then estimate the total annual water sales for the next
ensuing year, and calculate the "estimated water rate for OM&R" for the
Project. At the end of each year, the Commission shall prepare a statement
of the actual cost for OM&R for that same year. If the actual cost exceeds
the budget, an appropriate increase in User payments shall be made during
the ensuing year. If the actual cost is less than the budget, an appropriate
reduction will be made in the ensuing year's User payments.

7.4.2 Reserve fund.

The Commission shall have the authority to include in the OM&R budget
for each year an amount per thousand gallons to be accumulated and
maintained in a reserve fund for the purpose of replacement and for
extraordinary maintenance of project works. The amount shall be
calculated to generate 10% of the Project costs within 15 years, but
accumulation and maintenance of the fund shall extend beyond 15 years.

7.4.3 Monthly payment.

The User's monthly payment for OM&R shall be determined by
multiplying the amount of water actually delivered to the User for each
month by the "estimated water rate for OM&R."

74.4 Adjustment for under use

At the end of each year, if the amount of water actually delivered to the
User is less than the amount of the minimum annual water purchase, the
User shall pay an amount equal to the "estimated water rate for OM&R"
multiplied by the difference. This payment shall be applied, in equal
increments, to the User's next four (4) monthly statements.

7.5 Payment for Capital Costs.

The User will pay to the Commission a water rate for costs of the Project.

11



7.5.1 Base water rate for capital costs.

The base water rate for capital costs shall be $0.00 per each one thousand
(1,000) gallon of water. This rate is based upon the December 1994, cost

estimate of the project and is also based upon the assumption that the User
and other purchasers will be financing collectively 35% of the total cost of

the Project and the assumption that the City of Minot continues to
share in the cost of the Project.

7.5.2 Adjustment of the water rate for capital costs.

The Commission shall have the authority to adjust the water rate for
capital costs annually in accordance with the increase or decrease in total
capital costs of the project. The total capital costs of the project shall be
those attributable to the present scope of the project as of the execution of
this contract, unless the scope is altered by mutual consent pursuant to the
next paragraph. Costs for items which essentially are replacements for
existing improvements shall not be considered capital costs.

When such total capital cost obligations of the project are met, payments
for capital costs will cease. All interest earned by sinking fund deposits
shall be credited to this computation and all amounts collected for reserves
for debt shall also be taken into consideration in determining when capital
cost obligations have been met.

The Commission shall also have the authority to adjust the water rate if
the project is redesigned as specified in section 9 of this contract. The User
and the Commission must mutually agree to any change of water rate for
capital costs resulting from a redesign or to any change of the water rate
for capital costs resulting from a change in the percentage of the total cost

7.5.3 Adjustment for underuse.

At the end of each year, if the amount of water actually delivered to the
User is less than the amount of the minimum annual water purchase, the
User shall pay an amount equal to the "estimated water rate for capital
costs” multiplied by the difference. This payment shall be applied, in equal
increments, to the User's next four (4) monthly statements.

7.5.4 Credit for qualifying water supply facility debt service cost.
A credit for debt service costs of the User's qualifying water supply
facilities shall be applied to the monthly water payment for capital costs,

upon approval by the Commission. The amount of such monthly credit
shall be determined by dividing seventy-five percent (75%) of the total

12



annual debt service cost for "qualifying water supply facilities in the
immediate ensuing year by twelve (12). However, in no event shall

any credit exceed the total monthly water payment for capital costs,

nor can any credit be transferred or assigned to any other water user entity.
In order to receive a credit as provided herein, the User must submit a
request for credit, with supporting documentation, to the Commission,

no later than December 1 of the year preceding each year in which a

credit is to be applied. The Commission will terminate all credits ten (10)
years after first delivery of water to the User.

7.6 Billing Procedure.

The Commission will furnish to the User, at the address shown on the signature
page of this contract, not later than the fifteenth day of each month, an itemized
statement of the payment due from the User for water service for the preceding
month. The metering equipment at the point of delivery to the User shall be read
monthly by the Commission. The City of Burlington (unless otherwise agreed to
by both the User and the City of Burlington and provided in writing to the
Commission) will monthly read the second metering point along the 8” line
leaving the point of delivery to supply the User water service, and will report that
reading to the Commission. The User will be billed the NAWS rate by the
Commission based on the second meter reading.

7.7 When Payments Are Due.

All payments for water service shall be made no later than 30 days following
receipt of the statement from the Commission. Payments not made by such date
shall be considered delinquent and in default.

7.8 Delinquent Payments and Default: Suspension of Water Service.

The User shall cause to be levied and collected all necessary taxes, assessments,
and water charges, and will use all of the authority and resources available to it to
pursuant to this contract on or before the date such payments become due.

In the event of any default by the User in making payments as required under this
contract, the Commission, in its discretion, may suspend delivery of water to the
User through the Project during the time when the User is in default, or bring a
civil action against the User in a North Dakota state district court.

During any period when the User is in default, the User shall remain obligated to
make all payments required under this contract. Any action of the Commission
pursuant to this section shall not limit or waive any remedy provided by the
contract or by law for the recovery of money due or which may become due under
this contract.
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7.9 Penalty for Late Payment.

Every payment required to be paid by the User to the Commission under this
contract, which is unpaid after its due date shall be imposed a penalty of one
percent (1%) per month of the amount of such delinquent payment from and after
the date when the same becomes due and payable, provided that no penalty shall
be chargeable against any adjustment made pursuant to section 6.7 of this
contract.

7.10 Refusal of Water.

The User's failure or refusal to accept delivery of water to which it is entitled
under this contract shall in no way relieve the User's obligation to make payments
to the Commission as provided in this contract.

7.11 Payments Dedicated to the Project.

All payments collected by the Commission pursuant to the provisions above and
the earnings thereon shall be held in a special fund and dedicated to the
construction, operation, and maintenance of the Project in accordance with the
laws of the State of North Dakota.

GENERAL PROVISIONS

8.1. Rules and Regulations.

The Commission will have the authority to develop and adopt such rules and
regulations as the Commission may deem proper and necessary to carry out this
contract and to govern the administration of this contract. The User agrees to
comply with all rules and regulations promulgated by the Commission.

8.2 Access to and Inspection of Books and Records.

Each party shall have the right, during normal business hours, to inspect and make
copies of the other party's books and official records relating to matters covered
by this contract.

8.3  Remedies not Exclusive.
The use by either party of any remedy specified herein for the enforcement of this

contract is not exclusive and shall not deprive the party using such remedy of, or
limit the application of, any other remedy provided by law.

14



10.

8.4 Amendments.

This contract may be amended at any time by mutual agreement of the parties,
except insofar as any proposed amendments are in any way contrary to applicable
law, but such amendments will not be binding or effective unless made in writing
or executed by the parties.

8.5 Waiver of Rights.

Any waiver at any time by either party of its rights with respect to a default or any
other matter arising in connection with this contract, shall not be deemed to be
a waiver with respect to any other default or matter.

8.6  Notices.

All notices that are required either expressly or by implication to be given by any
party to the other under this contract shall be in writing. All such notices shall be
deemed to have been given and delivered, if delivered personally or if delivered
by registered or certified mail. All notices shall be addressed to the parties at their
addresses as shown on the signature page of this contract.

8.7 Assignment.

The provisions of this contract shall apply to and bind the successors and assigns
of the respective parties, but no assignment or transfer of this contract, or any part
hereof or interest herein, shall be valid until and unless approved by the non-
assigning party. The Commission may delegate the operation and maintenance of
the Project, but shall retain the obligation to establish water rates and annual
budgets.

ADJUSTMENT OF DESIGN

The Commission reserves the right to redesign the Project.

MERGER CLAUSE

This agreement constitutes the entire agreement between the parties. No waiver,
consent, modification, or change of terms of this agreement shall bind either party
unless in writing, signed by the parties, and attached herein. Such waiver, consent,
modification, or change, if made, shall be effective only in a specific instance and

for the specific purpose given. There are no understandings, agreements, or
representations, oral or written, not specified herein regarding this agreement.
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IN WITNESS WHEREOF, the parties execute this contract on the date specified below.

NORTH DAKOTA STATE WATER COMMISSION
900 East Boulevard Avenue

Bismarck, ND 58505 .

By: [ Fese

Title: Teve

Date: 4-27-28/)

Approved and entered into by resolution of the State Water Commission this day of

Aacil 5 ,2010
| 7

Secretary and State Engineer

USER:/, ¢ ~ \_§>
By: ' ‘?“ Y /_ e T, PO
D -~ Uy = ) - -

Title: (-‘k-/v Ry <o o & ,S—-X ~ T g e,.,,.h\- VE SN 6

Date: S I T T
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Amendment 1 to Contract 237-4-8

This amends Contract 237-4-8, Northwest Area Water Supply (NAWS) Project
Water Service Contract, between the State of North Dakota, acting through the
State Water Commission (Commission) and the West River Water District (User).
This amendment allows for an interim period during which Commission will
provide water service to User from water supplied by Minot rather than from
water supplied by Lake Sakakawea.

The term of this amendment shall begin when both parties have executed this
amendment and shall end when Commission sends written notice to User that
water supply from Lake Sakakawea is operational.

During the term of this amendment, Sections 6.2 (Quantity of Water and Flow
Rate), 6.3 (Point of Delivery), 7.1 (Notice of First Delivery of Water and Beginning
of Water Service Payments), and 7.3 (Minimum Annual Water Purchase:
Minimum Payment for Water) of Contract 237-4-8 are void and shall have no
legal force or binding effect and the following terms shall apply:

1. The estimated usage available from the point of delivery to both the
User and the City of Burlington is 179,000 gallons per day.

2. Water supply to User shall be delivered to the NAWS-Burlington-
West River master meter turnout, and shall be metered and billed at the
second metering point along the 8" line where the User receives water
service. The City of Burlington (unless otherwise agreed to by both the
User and the City of Burlington and provided in writing to the Commission)
will monthly read the second metering point along the 8" line leaving the
point of delivery to supply the User water service, and will report that
reading to the Commission. The User will be billed the NAWS rate by the
Commission based on the second meter reading.

3. Water moved through the NAWS system and delivered to User
will be charged according to Section 7.4 of Contract 237-4-8.

4, For 2010, Commission set the rate at $2.20/1000 gallons. The four
parts of this rate include Capital Costs at $0.00/1000 gallons, Supply and
Treatment at $1.14/1000 gallons, Reserve for Replacement and
Extraordinary Maintenance (REM) at $0.15/1000 gallons, and Operation
and Maintenance at $0.91/1000 gallons.

5. For years after 2010, each September Commission will establish a
rate that will be effective on January 1% of the following year.



IN WITNESS WHEREOF, the parties execute this amendment on the date
specified below.

NORTH DAKOTA STATE WATER COMMISSION

900 East Boulevard Avenue
Bismarck, ND 58505

By Dl L Foe
Tite: _ Jene L

Date: 4 - 7—/ 20/0

Approved and entered into by resolution of the State Water Commission this

_5™, day of _Rori\ , 2010.

Secretary and State Engineer

WEST RIVER WATER DISTRICT
< ~,
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PARTIES

This contract is by and between the North Dakota State Water Commission (the
“Commission”), and the City of Burlington (the “User”).

INTRODUCTION

2.1  The North Dakota Legislative Assembly of 1991 (1991 N.D. Sess. Laws
ch 704, §1 through §5; codified at N.D.C.C. § 61-24.6), provided that the
Commission was to develop a pipeline transmission and delivery system to
deliver water supplies from the Missouri River and other sources to areas and
localities in northwestern North Dakota for multiple purposes, including
domestic, rural water districts, and municipal users. This water pipeline and
delivery system is known as the Northwest Area Water Supply Project.

2.2 Asof July 1994, the Commission has developed the prefinal design for the
Northwest Area Water Supply Project. Forty-one communities and nine rural
water associations in northwestern North Dakota have signed agreements of intent
with the Commission for the purpose of inclusion in the design of the project.

2.3 The Commission, pursuant to N.D.C.C. ch. 61-02 and N.D.C.C. § 61-24.6,
may enter into water service contracts for the delivery and distribution of water,
and for the collection of rates, charges, and revenues from such delivery of water.

2.4  The User enters into this water service contract, pursuant to the laws of the
State of North Dakota, for a water supply from the Northwest Area Water Supply
Project for use by the User. The User will make payment to the Commission at
the rates and pursuant to the terms and conditions set forth in this contract for this
water service. The user has authority to enter into this agreement pursuant to its
home rule charter and implementing ordinance.

NOW THEREFORE, in consideration of the mutual covenants contained in this contract,
it is mutually agreed by and between the parties to this contract as follows:

3.

DEFINITIONS

3.1  "Additional water" means water purchased by the User in addition to its
minimum annual water purchase.

3.2  "Capital costs" means all costs incurred by the Commission which are
properly chargeable, in accordance with generally accepted accounting practices,
to the construction of and the furnishing of equipment for the Project, including
the costs of surveys, engineering studies, exploratory work, designs, preparation
of construction plans and specifications, acquisitions, acquisition of lands,
easements and rights-of-way, relocation work, costs of issuance and financing in
connection with any bonds issued to finance the project, and essential legal,



administrative and financial work in connection therewith. Not included in capital
costs are engineering costs incurred to date in connection with the Project.

3.3  "Estimated water rate for OM&R" means the estimated rate per each one
thousand (1,000) gallons of water for the operation and maintenance of the
Project and for the accumulation and maintenance of a reserve fund for
replacement purposes. This rate is determined by dividing total costs the
Commission estimates it will incur during a year for operation, maintenance, and
replacement by the total number of one thousand gallon units of water which the
Commission estimates it will sell to water user entities during the same year, plus
an amount as determined in section 7.4.2.

3.4  "Maximum flow rate" means the maximum number of gallons of water
which may be delivered through the Project by the Commission to a water user
entity during any one minute time period.

3.5  "Minimum annual water purchase" means the minimum percentage of
total annual water usage, which a water user entity agrees to purchase and pay for
during a year. The minimum percentage for which an agreement will be offered to
a User is fifty-one percent (51%).

3.6  "Operation, maintenance, and replacement costs, hereafter sometimes
referred to as OM&R costs means all operation costs incurred by the
Commission, including all energy costs incurred by the Commission for pumping
water through the Project, for the treatment of water, for the maintenance and
administration of the Project, and for any amounts that the Commission
determines are necessary to establish reserve funds to meet anticipated
replacement costs and extraordinary maintenance of Project works as determined
in section 7.4.2.

3.7  "Project" means the water supply and distribution system shown on the
map marked "Exhibit 1" which is attached hereto and incorporated by reference
into this contract.

3.8  "Qualifying water supply facilities" means water supply facilities
determined by the Commission to qualify for a credit against the User's payments
for water and capital costs. Qualifying water supply facilities shall include such
things as surface water reservoirs, wells, raw water pumps, water transmission
pipelines from the source to the distribution system, water treatment plants, and
pipelines and controls necessary to connect the User's system to the delivery point
for Project water.

3.9  "Unallocated capacity” means the capacity of the pipeline which is not
allocated nor contractually committed to individual water user entities by virtue of
water service contracts.



3.10 "Water rate for capital costs" means the rate per each 1,000 gallons of
water to be paid by water user entities for capital costs of the Project.

3.11 "Water usage" means all water used by a User except for

(a) non-potable water and (b) surface water, well water, or aquifer water, which
surface water, well water, or aquifer water is not distributed through the same
system as is water purchased under this contract.

3.12 "Water user entities" means those persons, municipalities, rural water
cooperatives, corporations, and other entities which have entered into and
executed water service contracts with the Commission for the purchase of water
from the Project.

3.13 "Water system" means a discrete assemblage of intakes, treatment
facilities, transmission pipelines, storage facilities, and related items. The
Northwest Area Water Supply Project is proposed to have three "water systems,”
the East system, West system, and Parshall system, each separate from the others.

3.14 "Year" means the period from January 1 through December 31, both dates
inclusive.

TERM OF CONTRACT
4.1 Effective Date.

This contract shall remain in effect for forty (40) years after the date of the first
water delivery to the User, unless terminated sooner by mutual agreement of the
parties.

4.2 Renewal.

Under terms and conditions mutually agreeable to the parties to this contract,
renewals of this contract may be made for successive periods not to exceed forty
(40) years each.

TERMINATION

5.1 Termination by not Constructing.

If any segment of the Project is not constructed for whatever reason, even though
authorized, thereby preventing delivery of water to the User, the Commission
and the User shall be relieved of all obligations under this contract.



5.2 Termination by Change of Circumstances.

The Commission may terminate this contract effective upon delivery of written
notice to the User, or at such later date as may be established by the Commission,
under any of the following conditions:

5.2.1 If Commission funding from federal, state, or other sources is not
obtained and continued at levels sufficient to allow for water delivery to
the User pursuant to this contract. The contract may be modified to
accommodate a reduction in funds by mutual consent of the User and the
Commission.

5.2.2 1If federal or state regulations or guidelines are modified, changed,
or interpreted in such a way that the water delivery is no longer allowable
nor appropriate for purchase under this contract or is no longer eligible for
funding proposed by this contract.

5.2.3 If any license or certificate required by law or regulation to be held
by the User to participate in this contract is for any reason denied,
revoked, or not renewed.

Any such termination of this contract shall be without prejudice to any obligations
or liabilities of either party already accrued prior to such termination.

5.3 Termination by Mutual Consent.

This contract may be terminated by mutual consent of both parties, in writing.
5.4 Termination for Default.

The Commission, by written notice of default (including breach of contract) to the
User, may terminate the whole or any part of this agreement:

5.4.1 If the User fails to make payment as called for by this contract
within the time specified herein or any extension thereof; or

5.4.2 If the User fails to perform any of the other provisions of this
contract, or so fails to pursue a provision of this contract as to endanger
performance of this contract in accordance with its terms, and after receipt
of written notice from the Commission fails to correct such failures within
ten days or such longer period as the Commission may authorize.

The rights and remedies of the Commission provided in the above clause
related to defaults (including breach of contract) by the User shall not be
exclusive and are in addition to any other rights and remedies provided by
law or under this contract.



WATER SERVICE: DELIVERY OF WATER

The Commission and the User agree that water will be delivered to the User in
accordance with the following terms and provisions:

6.1 Quality of Water.

All water delivered to the User pursuant to this contract, or any renewal,
extension, or modification thereof, shall be potable treated water which meets
applicable water quality standards of the North Dakota Department of Health.

6.2 Quantity of Water and Flow Rate

6.2.1 Minimum annual water purchase. The User and West River

Water District hereby agrees to a minimum annual water purchase

and payment for not less than 119,500 gallons per day during the entire
term of this contract. The minimum payment will be charged with an

equal split between the User and the West River Water District, unless
otherwise agreed to by both the User and the West River Water District
and provided in writing to the Commission.

6.2.2 Maximum flow rate. The maximum flow rate to be provided by the
Commission to the Burlington-West River turnout shall not exceed 407
gallons per minute.

6.3 Point of Delivery.

The Commission will furnish water to the User at the metering point of the

NAWS-Burlington-West River turnout, NE1/4 of S$13, T155N, R84W near

intersection of Ward County 10 and 76" Street NW, hereafter referred to as
the point of delivery.

6.4  Additional Water
To the extent allowed by its other contractual obligations, and subject to the

limitations stated hereafter, the Commission may, at its sole discretion, deliver to
the User any additional water which the User desires to purchase.



6.5 Water Shortages.

6.5.1 No liability for shortages. No liability shall accrue, and the User
agrees to indemnify and hold harmless, the Commission, or any of its
officers, agents, or employees for any damage or inconvenience, direct or
indirect, arising from any water shortages or other interruptions in water
deliveries, whether or not attributable to the Commission’s negligence or
any other cause. The User’s duties under this contract shall not be reduced
or altered by reason of such shortages or interruptions.

6.5.2 Proportional sharing of water shortage.

The Commission shall have the right during times of water shortage from
any cause to allocate and distribute the available water supply to water
user entities on the affected water system on a proportionate basis with
respect to the proportion that the annual water purchase of each water user
entity for the prior calendar year bears to the total annual water purchase
of all water service entities on the affected water system for the prior
calendar year.

6.6 Curtailment of Delivery for Maintenance Purposes.

The Commission may temporarily discontinue or reduce the amount of water to
be furnished to the User for the purpose of maintaining, repairing, replacing,
investigating, or inspecting any of the facilities and works necessary for the
furnishing of water to the User. To the extent possible, the Commission will give
to the User reasonable notice in advance of any such temporary discontinuance or
reduction. No advance notice will be required to be given in the case of an
emergency. In no event shall any liability accrue against the Commission or any
of its officers, agents, or employees for any damage or inconvenience, direct or
indirect, arising from such temporary discontinuance or reduction for maintenance
and repair purposes.

6.7 Measurement of Water.

The Commission shall furnish, install, operate, and maintain, at its own expense,
at the point of delivery, the necessary metering equipment, including a meter
house or pit, and required devices of standard type for properly measuring the
quantity of water delivered to the User. The Commission shall calibrate the
metering equipment at least every other year unless the User is otherwise notified
in writing.



6.7.1 Access.

The Commission and the User shall have access to the metering
equipment belonging to the Commission or the User at all reasonable
times for the purpose of verifying readings of both project water deliveries
and total water usage. Access includes all reasonable means of access
including any necessary easement. In addition, the Commission will have
the same access to the point of delivery to the User's distribution system.

6.7.2 Dispute over measurement of water.

If the User believes the measurement of water delivered to the User to be
in error the Commission will cause the meter to be calibrated. The User
shall pay for the cost of the calibration. However, if the meter is found to
over register by more than two percent (2%) of the correct volume, the
User's payment for the cost of calibration will be refunded to the User.

6.7.3 Claim of error after a payment is delinquent.

A claim of error presented after a payment has become delinquent shall
not prevent discontinuance of service or civil action as provided in this
contract. The User agrees to continue to make payments for water service
after a claim of error has been presented, however, it may do so under
protest, and such payments will not prejudice the User's claim of error.

6.7.4 Correction of meter readings.

If the calibration of any meter establishes that the previous readings of
such meter over-*registered by more than two percent (2%) the correct
volume of water delivered to the User, the meter readings for that meter
shall be corrected to the beginning of the year current to the calibration by
the percentage of inaccuracy found in such tests. The amount of any
overpayment by the User because the meter over-registered the amount of
water delivered to the User, for the period of time for which the correction
is applied, shall be applied first to any delinquent payments for water
service, and any remaining amounts shall, at the option of the User, be
refunded to the User or credited upon future payments for water service by
the User in the ensuing years.

6.7.5 Failure of meter.

If any meter fails to register for any period, the amount of water delivered
during such period shall be deemed to be the amount of water delivered in
the corresponding period immediately prior to the failure, unless the
Commission and the User shall agree upon a different amount.



6.8 Responsibility for Distribution and Use of Water.

The User shall be responsible for the control, distribution, and use of all water
delivered to the User by the Commission under this contract, beyond the point of
delivery, and all services, maintenance, and repair of the User's distribution
system.

The User shall hold the Commission, its officers, agents, employees and
successors, and assigns harmless from every claim for damages to persons or
property, direct or indirect, and of whatever nature, arising out of or in any
manner connected with the control, distribution, and use of water delivered under
this contract, and the operation, maintenance, and replacement of the User's
distribution system. The User's distribution system includes all works extending
from the point of delivery of water to the User.

WATER SERVICE: WATER RATES AND PAYMENT FOR WATER
SERVICE

The User agrees to make payments for water service in accordance with the
following terms and conditions:

7.1 Notice of First Delivery of Water and Beginning of Water Service
Payments.

Ninety (90) days prior to completion of the Project to the point of delivery to the
User, the Commission shall notify the User, in writing, by certified mail, the date
when water will be first available to the User. The User will make payment for
water service, in accordance with the terms of this contract, beginning at the
expiration of the ninety (90) day notice, or beginning at such time when water is
available to the User, whichever is later in time.

7.2 Payment for Water Service.

The User's water service payment for each month shall equal the sum of the
following:

7.2.1 The User's proportionate share of the OM&R costs; plus
7.2.2 The User's payment for capital costs.

7.3 Minimum Annual Water Purchase; Minimum Payment for Water.

The User will make payment for the minimum annual water purchase specified in
this contract in accordance with the rates and terms for payment of water
specified in this contract, regardless of whether or not the User actually takes
delivery on a lesser amount.

10



7.4 Payment for Operation and Maintenance.

The User will make monthly payments to the Commission for its share of the
OM&R costs for the Project. The payment will be determined by the Commission
and based upon actual and forecasted OM&R costs and may be adjusted annually.
The amount of the monthly payment will be determined as follows:

7.4.1 OM&R budget

Prior to December 1 of each year, the Commission shall establish and
adopt a budget for OM&R for the Project for the next ensuing year. The
Commission will then estimate the total annual water sales for the next
ensuing year, and calculate the "estimated water rate for OM&R" for the
Project. At the end of each year, the Commission shall prepare a statement
of the actual cost for OM&R for that same year. If the actual cost exceeds
the budget, an appropriate increase in User payments shall be made during
the ensuing year. If the actual cost is less than the budget, an appropriate
reduction will be made in the ensuing year's User payments.

7.4.2 Reserve fund.

The Commission shall have the authority to include in the OM&R budget
for each year an amount per thousand gallons to be accumulated and
maintained in a reserve fund for the purpose of replacement and for
extraordinary maintenance of project works. The amount shall be
calculated to generate 10% of the Project costs within 15 years, but
accumulation and maintenance of the fund shall extend beyond 15 years.

7.4.3 Monthly payment.
The User's monthly payment for OM&R shall be determined by

multiplying the amount of water actually delivered to the User for each
month by the "estimated water rate for OM&R."

7.44 Adjustment for under use

At the end of each year, if the amount of water actually delivered to the
User is less than the amount of the minimum annual water purchase, the
User shall pay an amount equal to the "estimated water rate for OM&R"

multiplied by the difference. This payment shall be applied, in equal
increments, to the User's next four (4) monthly statements.

7.5 Payment for Capital Costs.

The User will pay to the Commission a water rate for costs of the Project.

11



7.5.1 Base water rate for capital costs.

The base water rate for capital costs shall be $0.00 per each one thousand
(1,000) gallon of water. This rate is based upon the December 1994, cost

estimate of the project and is also based upon the assumption that the User
and other purchasers will be financing collectively 35% of the total cost of

the Project and the assumption that the City of Minot continues to
share in the cost of the Project.

7.5.2 Adjustment of the water rate for capital costs.

The Commission shall have the authority to adjust the water rate for
capital costs annually in accordance with the increase or decrease in total
capital costs of the project The total capital costs of the project shall be
those attributable to the present scope of the project as of the execution of
this contract, unless the scope is altered by mutual consent pursuant to the
next paragraph. Costs for items which essentially are replacements for
existing improvements shall not be considered capital costs.

When such total capital cost obligations of the project are met, payments
for capital costs will cease. All interest earned by sinking fund deposits
shall be credited to this computation and all amounts collected for reserves
for debt shall also be taken into consideration in determining when capital
cost obligations have been met.

The Commission shall also have the authority to adjust the water rate if
the project is redesigned as specified in section 9 of this contract. The User
and the Commission must mutually agree to any change of water rate for
capital costs resulting from a redesign or to any change of the water rate
for capital costs resulting from a change in the percentage of the total cost

7.5.3 Adjustment for underuse.

At the end of each year, if the amount of water actually delivered to the
User is less than the amount of the minimum annual water purchase, the
User shall pay an amount equal to the "estimated water rate for capital
costs" multiplied by the difference. This payment shall be applied, in equal
increments, to the User's next four (4) monthly statements.

7.5.4 Credit for qualifying water supply facility debt service cost.
A credit for debt service costs of the User's qualifying water supply
facilities shall be applied to the monthly water payment for capital costs,

upon approval by the Commission. The amount of such monthly credit
shall be determined by dividing seventy-five percent (75%) of the total

12



annual debt service cost for "qualifying water supply facilities in the
immediate ensuing year by twelve (12). However, in no event shall

any credit exceed the total monthly water payment for capital costs,

nor can any credit be transferred or assigned to any other water user entity.
In order to receive a credit as provided herein, the User must submit a
request for credit, with supporting documentation, to the Commission,

no later than December 1 of the year preceding each year in which a
credit is to be applied. The Commission will terminate all credits ten (10)
years after first delivery of water to the User.

7.6 Billing Procedure.

The Commission will furnish to the User, at the address shown on the signature
page of this contract, not later than the fifteenth day of each month, an itemized
statement of the payment due from the User for water service for the preceding
month. The metering equipment at the point of delivery to the User shall be read
monthly by the Commission. The City of Burlington (unless otherwise agreed to
by both the User and the West River Water & Sewer District and provided in
writing to the Commission) will monthly read the second metering point along the
8” line leaving the point of delivery to supply West River Water & Sewer District
water service, and will report that reading to the Commission. The User will be
billed the NAWS rate by the Commission based on the Point of Delivery meter
water use minus the second meter (West River Water & Sewer District) water use.

7.7 When Payments Are Due.

All payments for water service shall be made no later than 30 days following
receipt of the statement from the Commission. Payments not made by such date
shall be considered delinquent and in defauit.

7.8 Delinquent Payments and Default: Suspension of Water Service.

The User shall cause to be levied and collected all necessary taxes, assessments,
and water charges, and will use all of the authority and resources available to it to
pursuant to this contract on or before the date such payments become due.

In the event of any default by the User in making payments as required under this
contract, the Commission, in its discretion, may suspend delivery of water to the
User through the Project during the time when the User is in default, or bring a
civil action against the User in a North Dakota state district court.

During any period when the User is in default, the User shall remain obligated to
make all payments required under this contract. Any action of the Commission
pursuant to this section shall not limit or waive any remedy provided by the
contract or by law for the recovery of money due or which may become due under
this contract.
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7.9 Penaltv for Late Payment.

Every payment required to be paid by the User to the Commission under this
contract, which is unpaid after its due date shall be imposed a penalty of one
percent (1%) per month of the amount of such delinquent payment from and after
the date when the same becomes due and payable, provided that no penalty shall
be chargeable against any adjustment made pursuant to section 6.7 of this
contract.

7.10 Refusal of Water.
The User's failure or refusal to accept delivery of water to which it is entitled
under this contract shall in no way relieve the User's obligation to make payments

to the Commission as provided in this contract.

7.11 Payments Dedicated to the Project.

All payments collected by the Commission pursuant to the provisions above and
the earnings thereon shall be held in a special fund and dedicated to the
construction, operation, and maintenance of the Project in accordance with the
laws of the State of North Dakota.

GENERAL PROVISIONS

8.1. Rules and Regulations.

The Commission will have the authority to develop and adopt such rules and
regulations as the Commission may deem proper and necessary to carry out this
contract and to govern the administration of this contract. The User agrees to
comply with all rules and regulations promulgated by the Commission.

8.2 Access to and Inspection of Books and Records.

Each party shall have the right, during normal business hours, to inspect and make
copies of the other party's books and official records relating to matters covered
by this contract.

8.3  Remedies not Exclusive.
The use by either party of any remedy specified herein for the enforcement of this

contract is not exclusive and shall not deprive the party using such remedy of, or
limit the application of, any other remedy provided by law.

14



10.

8.4 Amendments.

This contract may be amended at any time by mutual agreement of the parties,
except insofar as any proposed amendments are in any way contrary to applicable
law, but such amendments will not be binding or effective unless made in writing
or executed by the parties.

8.5 Waiver of Rights.

Any waiver at any time by either party of its rights with respect to a default or any
other matter arising in connection with this contract, shall not be deemed to be
a waiver with respect to any other default or matter.

8.6  Notices.

All notices that are required either expressly or by implication to be given by any
party to the other under this contract shall be in writing. All such notices shall be
deemed to have been given and delivered, if delivered personally or if delivered
by registered or certified mail. All notices shall be addressed to the parties at their
addresses as shown on the signature page of this contract.

8.7 Assignment.

The provisions of this contract shall apply to and bind the successors and assigns
of the respective parties, but no assignment or transfer of this contract, or any part
hereof or interest herein, shall be valid until and unless approved by the non-
assigning party. The Commission may delegate the operation and maintenance of
the Project, but shall retain the obligation to establish water rates and annual
budgets.

ADJUSTMENT OF DESIGN
The Commission reserves the right to redesign the Project.
MERGER CLAUSE

This agreement constitutes the entire agreement between the parties. No waiver,
consent, modification, or change of terms of this agreement shall bind either party
unless in writing, signed by the parties, and attached herein. Such waiver, consent,
modification, or change, if made, shall be effective only in a specific instance and
for the specific purpose given. There are no understandings, agreements, or
representations, oral or written, not specified herein regarding this agreement.
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IN WITNESS WHEREOF, the parties execute this contract on the date specified below.

NORTH DAKOTA STATE WATER COMMISSION

900 East Boulevard Avenue
Bismarck, 58505

By: 0(4 F_/u,.\/(
Title:

Date: _4/-27-2DJ0

Approved and entered into by resolution of the State Water Commission this day of

Q?r'\\ 5 N 2010
ﬂ/ YA

Secretary and State Engineer
USE
By:

Title: Vha—n—},m_
Date: 9 -2-/0
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Amendment 1 to Contract 237-4-10

This amends Contract 237-4-8, Northwest Area Water Supply (NAWS) Project
Water Service Contract, between the State of North Dakota, acting through the
State Water Commission (Commission) and the City of Burlington (User). This
amendment allows for an interim period during which Commission will provide
water service to User from water supplied by Minot rather than from water
supplied by Lake Sakakawea.

The term of this amendment shall begin when both parties have executed this
amendment and shall end when Commission sends written notice to User that
water supply from Lake Sakakawea is operational.

During the term of this amendment, Sections 6.2 (Quantity of Water and Flow
Rate), 6.3 (Point of Delivery), 7.1 (Notice of First Delivery of Water and Beginning
of Water Service Payments), and 7.3 (Minimum Annual Water Purchase:
Minimum Payment for Water) of Contract 237-4-8 are void and shall have no
legal force or binding effect and the following terms shall apply:

1. The estimated usage available from the point of delivery to both the
User and West River Water District is 179,000 gallons per day.

2. Water supply to User shall be delivered to the NAWS-Burlington-
West River master meter turnout, and shall be metered by the
Commission. The City of Burlington (unless otherwise agreed to by both
the User and the West River Water District and provided in writing to the
Commission) will monthly read the second metering point along the 8 line
leaving the point of delivery to supply the User water service, and will
report that reading to the Commission. The User will be billed the NAWS
rate by the Commission based on the Point of Delivery meter water use
minus the second meter (West River Water District) water use.

3. Water moved through the NAWS system and delivered to User
will be charged according to Section 7.4 of Contract 237-4-8.

4, For 2010, Commission set the rate at $2.20/1000 gallons. The four
parts of this rate include Capital Costs at $0.00/1000 gallons, Supply and
Treatment at $1.14/1000 gallons, Reserve for Replacement and
Extraordinary Maintenance (REM) at $0.15/1000 gallons, and Operation
and Maintenance at $0.91/1000 gallons.

5. For years after 2010, each September Commission will establish a
rate that will be effective on January 1% of the following year.



IN WITNESS WHEREOF, the parties execute this amendment on the date
specified below.

NORTH DAKOTA STATE WATER COMMISSION

900 East Boulevard Avenue
Bismarck, ND 58505

By: IM X r/u.‘j

Title:
Date: ‘9/'47‘20/0

Approved and entered into by resolution of the State Water Commission this

_5™, day of P\ec\\ , 2010.

Secretary and State Engineer

CITY OF BURLINGTON

By:

Title: M ergim

J
Date: 5 —~>—/o






